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Executive Summary 
The home mortgage market has changed considerably in the past 15 years and as a result, loan servicing 

companies have become an important actor in the lending industry.  The business function of loan 

servicers is to collect mortgage payments from borrowers and remit these payments to the owners of the 

mortgage.  Borrowers have no input in deciding what company services their loan and consumer 

advocates have suggested that this has allowed some loan servicers to provide poor customer care or act 

unethically.  In response, lawmakers have initiated efforts to regulate loan servicing practices.  In 2007, 

the North Carolina General Assembly passed House Bill 1374 to regulate loan servicers operating in 

North Carolina.  Through a literature review, content analysis of the statute, and interviews with 

stakeholders, I provide guidance for lawmakers who are considering similar legislation at the state and 

federal levels. 
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The General Assembly of North Carolina passed House Bill 1374 on August 16, 2007 to regulate the loan 

servicing industry.  In this paper, I analyze HB 1374 and interview stakeholders to provide guidance to 

lawmakers who are considering similar legislation.  The recent case of homeowners Shiron and Harvey 

Bigelow from Alamance County, North Carolina is illustrative of practices that have gained the attention 

of lawmakers and regulators at the state and federal level.
1
  A court ruled in 2007 that the Bigelows‟ home 

could not be foreclosed on after their loan servicing company, ABM AMRO Mortgage, provided abysmal 

customer service and refused to accept their mortgage payments.  During a trial in Superior Court, Shiron 

Bigelow testified that ABM AMRO refused to accept their loan payments, and in response to whether or 

not she had attempted to contact the company, Bigelow replied:  

 

  Sir, I tried at least 200 times, and I have it in my notebook everybody that I talked to…I   

 have tried for the last I don‟t know how many years to try to talk with them.  They do not   

 return any call.  You leave messages, after message.  No one will call you back…But to   

 return a call to this day, they will not return no calls (sic). 

 

The Superior Court denied the foreclosure, a ruling that was later upheld by the North Carolina Court of 

Appeals.
2
  While the Bigelows were fortunate that they could post the bond required to appeal the original 

foreclosure and hire a lawyer for the appeal, not all borrowers, especially subprime borrowers, have the 

resources to appeal an unfair foreclosure.  There is not a set definition of “subprime,” however; the term 

is generally used to classify borrowers with low credit scores (for example, less than 620), little credit 

history, or other types of credit impairment (i.e. a past bankruptcy).
3
  In comparison, a prime borrower 

generally has a credit score above 660 and good credit history.
4
  Subprime loans charge higher rates of 

interest and are a more expensive form of credit than prime loans.
5
 

 

Research Question  
Legislators in North Carolina have taken several steps to regulate lending, especially at the subprime 

level, in the past ten years.  North Carolina passed the nation‟s first anti-predatory lending law in 1999 

and this law was used as a model in six other states and for legislation introduced at the federal level.
6
  In 

addition, North Carolina‟s Attorney General forced payday lenders out of the state after the legislature 

allowed a law to sunset in 2001 which had allowed payday lending in North Carolina.
7
  This paper 

analyzes North Carolina House Bill 1374 in order to answer the question: What policy and legal issues 

should lawmakers consider when crafting legislation to regulate loan servicing?   
 

Method 

In addition to a literature review and content analysis of HB 1374, I interviewed representatives from five 

types of organizations involved in loan servicing, attended a webinar (conference call with accompanying 

presentation on a website), a Continuing Legal Education (CLE) program, and two foreclosure hearings.  

My analysis and interviews highlight legal ambiguities within HB 1374 as well as important policy 

questions for lawmakers to consider. 

 

Background  

Chris Peterson, a law professor at the University of Florida, explains that in the 1970s, Ginnie Mae (a 

government corporation) and Fannie Mae (a government-chartered shareholder corporation) began the 

trend of securitization of home mortgages.  Instead of holding mortgages, both organizations would 

purchase home mortgages, collect them in large “pools” and sell shares of these pools to investors.  The 

US government insured or guaranteed these mortgages, so the shares were considered a low-risk 

investment.  However, these Government Sponsored Enterprises (GSE‟s) would not purchase unusually 

large mortgages (“jumbo loans”), home equity loans, mortgages with variable interest rates (ARM‟s) or 

subprime mortgages.  Private banks first began private securitization of these types of home mortgages, 

including jumbo loans, home equity loans, ARM‟s, and subprime mortgages in 1978.  In addition, 

legislation passed by Congress in 1984 eliminated a number of legal obstacles for investment in private 



2 

 

 

 

securitization of home mortgages.
8
  Through securitization, a borrower receives a loan from a loan 

originator -- for example, a mortgage broker.  The originator may continue servicing the loan, or may 

transfer the loan to a subsidiary of an investment bank.
9
  The subsidiary places loans in a special purpose 

vehicle (SPV) which functions as a trust.
10

  The SPV is divided into tranches (sections) and bonds are 

sold representing the different tranches; each tranche has a different level of risk and return.
11

   

 

Loan servicing companies contract with an SPV and pay money for the right to service the loans within 

an SPV.
12

  Servicers collect the payments for all the loans in a trust and remit parts of each payment to the 

various investors.
13

  Servicers do not immediately remit the mortgage payments and are therefore able to 

make money from this revenue between the time they receive it and when they remit it to the investors.  

Loan servicers are also compensated based on a percentage of the total value of the loans they service.
14

 

For example, a sample contract requires the servicer to be paid a servicing fee “equal to .50% of principal 

balance annually, payable monthly or $12.50 per month whichever is greater.”
15

  Kurt Eggert, a law 

professor at Chapman University, points to a 2003 report suggesting that while loan servicers charge 

investors an additional 25 basis points to service subprime loans (as compared to prime loans) the cost of 

servicing subprime loans is actually 40 points higher than prime loans.  (A basis point is equal to 1/100
th
 

of a percent, for example, if a 5 percent loan was increased 50 basis points, it would now be 5.5 

percent.
16

)   He suggests this shortfall may increase pressure on servicers to collect fees from subprime 

loans.  Eggert also cites Countrywide Financial‟s CEO, who reported in 2004 that extra fees covered all 

servicing costs, leaving the conventional servicing fee as pure profit.
17

   

 

Borrowers have no input on what company services their loan, and consumer advocates have suggested 

that this means loan servicers have little to no incentive to provide good customer service to borrowers.
18

  

Critics suggest that because loan servicers collect and retain all additional revenue from fees, there may 

be incentive to act unethically.  For example, in 2003, Fairbanks Capital, a loan servicer, agreed to a $40 

million settlement with the Fair Trade Commission to settle charges related to their illegal loan servicing 

practices.
19

  This settlement was updated in 2007 to prohibit the company from engaging in most of the 

practices addressed below.
20

  

 

Jack Guttentag, a professor emeritus at the University of Pennsylvania Wharton School of Business, 

suggests the term “predatory mortgage servicing” to describe loan servicing practices which include 

force-placing insurance when borrowers already have insurance, pyramiding late fees, misapplying 

escrow payments, not crediting extra payments, imposing illegal prepayment penalties, and not providing 

clear information to borrowers.
21

  As part of a home mortgage loan, a borrower is typically required to 

have property insurance and if they do not buy or maintain a policy, then a lender or loan servicer is 

authorized to buy insurance for the property and charge the borrower for the insurance (this practice is 

known as force-placing).  However, if a borrower already has insurance, then a loan servicer should not 

force-place additional insurance.
22

  

 

There are several types of “pyramiding.”  The first type occurs when a borrower‟s payment is late.  The 

servicer will apply the next month‟s payment to pay off late payment fees from the previous month, thus 

creating an incomplete or late payment and possibly landing the current payment in a suspense account or 

turning an otherwise current payment into a late payment.  If a borrower isn‟t aware that the first month‟s 

payment was late, then their loan payments may be pyramided for several months, creating a large 

amount of fees and possibly leading to default and/or foreclosure.
23

  Another type of pyramiding may 

occur when a payment is on time but the escrow payment is short.  The loan servicer deposits the entire 

payment in a suspense account, charges a late fee and may send a delinquency notice to the credit 

bureaus.
24
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While it is impossible to know the exact number of loan servicing issues that borrowers in North Carolina 

have encountered, Carlene McNulty, an attorney with the North Carolina Justice Center (NCJC), testified 

in 2006 to the North Carolina House Select Committee on Foreclosures that in her experience, “Mortgage 

payments are being misapplied with increasing frequency, and information supplied by the lender in the 

foreclosure process often provides little information, even to trained advocates, to enable a consumer to 

prepare a defense.”
25

  The North Carolina Commissioner of Banks does not have jurisdiction over loan 

servicers; however the office received 321 complaints related to loan servicing in 2006 and 418 

complaints in 2007, a thirty percent increase.
26

  In response to concerns about loan servicing, on August 

16, 2007, North Carolina House Bill 1374 was signed into law to regulate loan servicing and provide 

borrowers with information about their loans. The law also addressed two North Carolina Supreme Court 

rulings by lengthening the statute of limitations on usury and placing mortgage servicers doing business 

in North Carolina under the jurisdiction of North Carolina courts.
27

  Most of the provisions took effect on 

April 1, 2008.  The legislation requires servicers to provide additional information in notices of 

foreclosure hearings, sets time limits for fees to be assessed, and also requires loan servicers to provide 

borrowers with account statements within a set time period following a borrower‟s request for accounting.  

The bill has a unique remedy clause, which requires borrowers to provide a loan servicer with 30 days 

notice prior to filing suit for violations of the law.  During this 30 day period, a servicer is not in violation 

of the law if they correct the violation and pay any fees a borrower incurred as a result of the violation.
28

   

 

Results 

My analysis and interviews highlight several areas within the bill that may be unclear to stakeholders and 

may need to be clarified either by the legislature or by the courts.  Lawmakers passing similar legislation 

should consider how to address the issues discussed below. 

 

Borrower Requests for Information 

HB 1374 created the right of a borrower to make two types of request to a loan servicer for information 

about their loan.  The first type must be met within ten business days and requires information from the 

loan servicer about the current balance on the loan and whether the loan is current or is in default.  The 

second type must be met within 25 business days and requires the servicer to include the past two years of 

account history and a copy of the original note.  During a webinar and subsequent interview, Meredith 

McKee, an attorney whose firm represents financial services companies, identified several issues related 

to these requests.
29

   First, unlike a similar federal law, HB 1374 does not require borrowers to use a 

standard form or a specific phrase to identify the type of request they are making.
30

 Therefore, loan 

servicer staff will need to carefully read each letter to determine what type of request is being made and 

respond within the correct time limit.  It is possible that one letter could contain both types of requests.  

McKee also noted that the law does not address the role of email as it relates to borrower requests to loan 

servicers.  A borrower is required to submit a written request, however, the law does not specify if email 

is acceptable, and McKee expressed concern that borrowers could send emails to the wrong email account 

or to a defunct email address.  

 

HB 1374 also requires loan servicers to provide a statement during the foreclosure hearing about whether 

or not they met borrower requests for information.  Under Section (c) (5b), either the holder (owner of the 

mortgage) or the servicer acting on behalf of the holder must provide a statement with the notice of 

foreclosure about whether or not a borrower made any requests for information in the previous two years 

and whether or not those requests were met by the servicer.  HB 1374 does not include any guidance on 

how a Superior Court Clerk (who administers the foreclosure hearing) should use this information.  One 

attorney suggested if a servicer represented that all requests had been met and a borrower could prove 

otherwise, then the borrower could argue that one of the four requirements for a foreclosure, proper 

notice, was not met.  Another attorney suggested that a loan servicer would be unlikely to submit a 

statement testifying to the clerk that they had broken the law (HB 1374) by not meeting borrower 
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requests.  A clerk suggested that if there is a dispute about whether or not the requests were met, it may be 

difficult for either side to prove their position.
31

   

 

Disputes during Foreclosure Hearing 

As part of the foreclosure process, the holder or the attorney acting on behalf of the holder must provide a 

written statement to the borrower stating the principal, interest, and any other expenses the holder is 

claiming to be owed.  HB 1374 removes the following sentence from the chapter in the General Statutes 

which governs foreclosures: ñAny dispute concerning the mailing or accuracy of the written statement 

described in subdivision (c) 5a of this section shall not be considered in a hearing under this section.ò  

This sentence was originally added to the General Statutes as part of a 1999 law that mandated the written 

statement of expenses.
32

  A Superior Court Clerk explained that he thought the sentence was included at 

the request of lenders who did not want disputes about the accuracy of the statement to slow or stop a 

foreclosure.  The removal of the sentence could affect what a clerk considers when deciding whether or 

not to order a foreclosure.  The clerk is limited in the foreclosure hearing to verifying if four provisions 

are met prior to ordering a foreclosure:  1) right to foreclose, 2) valid debt, 3) default, and 4) proper notice 

to all entitled to such notice.
33

  If a borrower wants to contest a foreclosure on an issue other than the four 

provisions, he or she must file a separate lawsuit.
34

  One attorney suggested that the removal of this 

sentence meant that disputes about the accuracy of the statement could now be heard in a foreclosure 

hearing.  However, another attorney suggested the removal did not create a new authority for the clerks to 

hear these types of disputes.  Without additional clarification, it is possible that this removal will be 

interpreted differently by individual clerks.  This may happen already.  An attorney at a foreclosure 

hearing in 2008 explained that a clerk in one county has a higher standard for “proper notice,” than other 

clerks and requires attorneys to use Google and to search tax records to ensure that the fourth 

requirement, proper notice, has been met. 

 

Unclear language 

McKee also identified two provisions within HB 1374 where the language is unclear.  The law requires 

that any fees charged by servicers must be explained “clearly and conspicuously,” yet, unlike federal 

laws, it does not provide any guidance on what “clearly and conspicuously” means.
35

  In addition, if a 

borrower has an escrow account, the servicer is now required to “collect and make all payments from the 

escrow account, so as to ensure that no late penalties are assessed or other negative consequences 

result.”
36

  McKee suggested that this was fairly vague language. The courts may have to clarify the 

language because while the Attorney General and Commissioner of Banks are both empowered to file 

suits for violations of HB 1374, the law does not designate either agency with the task of administrative 

rulemaking or providing regulatory guidance.
37

   All of these issues are important to address because of 

the potential and/or incentive for stakeholders to interpret the provisions differently.   

 

Recommendations  

The National Conference of State Legislatures reports that 118 bills related to foreclosures and mortgage 

fraud were introduced in 34 states during 2007, and it is possible that other states, Congress, or the 

Federal Reserve Board may duplicate HB 1374 or parts of it.
38

  Lawmakers should consider how 

legislation can be written and implemented to most effectively achieve their goals and it is also important 

to consider new legislation within the context of the existing legal framework -- for example, the 

foreclosure process.  Recommendations are provided below. 

 

1. Create Legislation which Protects Borrowers without Increasing the Cost of Credit 

While financial service companies will invariably claim that regulation increases the cost of credit and 

may limit the availability of credit, it is important to realistically assess these claims.
39

  For example, the 

first draft of HB 1374 included a $5,000 fine for loan servicers for each violation of HB 1374. However, 

the bill that was passed removed the $5,000 fine and gave loan servicers a 30 day “grace period” to fix 

violations.  Al Ripley, the lead advocate for the passage of HB 1374, suggested that this remedy clause 
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was designed to resolve disputes or violations of the law without increasing the cost of credit in North 

Carolina.
40

  If the fine was included, it is possible loan servicers would have eventually passed this cost 

onto borrowers, thus increasing the cost of credit.  In addition, while unpleasant, foreclosure is the 

legitimate, legal process when a loan has been made and serviced legally and the borrower has defaulted.  

Legislation that makes the foreclosure process inordinately costly or difficult may ultimately increase the 

cost of credit. 

 

2. Educate all Stakeholders 

Depending on how legislation is written to achieve lawmakers‟ goals, education for borrowers may be an 

important component of new legislation.  If a law requires borrower knowledge in order to be effective, 

then lawmakers need to consider how borrowers will learn about the law and may want to designate 

funding and/or a state agency to conduct borrower outreach or education.
41

  Based on my interviews and 

research, loan servicers, attorneys, Superior Court Clerks, and borrower counselors have had several 

opportunities and outlets to learn about HB 1374; however, borrowers are not nearly as likely to know 

about it or how it may affect them.  While HB 1374 will achieve many of its goals if loan servicers 

comply with all provisions, borrowers still will not benefit from the right to make information requests 

about their loans unless they are informed that they have this right or a counselor or attorney suggests 

using this right.  If loan servicers do not comply with all of the provisions, then it becomes far more 

important for borrowers to know about the law.  A loan officer I spoke with suggested that states could 

require loan servicers to mail a notice to all of their borrowers in the state, informing them of their new 

rights.
42

  Another strategy, which was in the original draft of HB 1374 and is advocated by Professor 

Guttentag, is to require loan servicers to mail a monthly statement to borrowers with clear information 

about their loan, any fees, and how loan payments are applied.
43

   

 

3. Consider Additional Provisions 

HB 1374 provides a strong foundation for regulating loan servicing; however, lawmakers should consider 

additional provisions to address loan servicing issues.  First, the original draft of HB 1374 required loan 

servicers to contact a borrower prior to force-placing insurance to confirm that the borrower does not 

already have insurance.
44

  Second, the original bill made “pyramiding” late fees illegal, and lawmakers 

should consider addressing this practice.  Borrowers who are unaware that their payments are being 

pyramided may find themselves in default and/or foreclosure proceedings with little to no warning.  

Third, good quantitative data about loan servicing complaints can be difficult to find, especially if a state 

agency is not designated with regulating loan servicers.
45

  If lawmakers designate an agency to regulate 

the industry, the agency can more closely track complaints and the companies in the complaints so that 

legislation or action to address loan servicing issues can be carefully tailored.   

 

Conclusion  

While HB 1374 does not address all complaints about loan servicing practices, it does regulate some 

practices and provides borrowers with the right to request information about their loans.  This paper 

highlights important issues for lawmakers considering similar legislation. 
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Appendix A: Loan servicing complaints received by the North Carolina Commissioner of Banks 

 
Complaints Received 

from 1/01/2007 to 12/31/2007   

Complaints Closed by Allegation Category Number of Complaints 

ARM Reset  8 

Collection Practices  13 

Contract Dispute  20 

Escrow Allocation Dispute  16 

Foreclosure  9 

Insurance Dispute  25 

Loan Servicing - Misc. Problems 298 

Monthly Payment dispute/not credited  4 

Payoff Problem  13 

Prepayment Penalty 7 

Rate Issue  5 

TOTAL RECEIVED  418 

           (Note: NCCOB added “ARM Reset” and “Foreclosures” at the end of 2007)                                                                                                                                                                                                                                                                                                                                    

 

 

Complaints Received from  
1/01/2006 to 12/31/2006  

Complaints Closed by Allegation Category Number of Complaints 

Collection Practices 3 

Contract Dispute 17 

Escrow Allocation Dispute 12 

Insurance Dispute 23 

Loan Servicing - Misc. Problems 227 

Monthly Payment dispute/not credited 2 

Payoff Problem 18 

Prepayment Penalty 9 

Rate Issue 10 

TOTAL RECEIVED 321 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: North Carolina Commissioner of Banks Complaint Tracking System Website.  

Complaints Received from  
1/01/1997 to 12/31/2007  

Complaints Closed by Allegation Category Number of Complaints 

Collection Practices 128 

Contract Dispute 89 

Escrow Allocation Dispute 129 

Insurance Dispute 158 

Loan Servicing - Misc. Problems 1112 

Monthly Payment dispute/not credited 227 

Payoff Problem 279 

Prepayment Penalty 132 

Rate Issue 107 

TOTAL RECEIVED 2,361 
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Appendix A: Loan servicing complaints received by the North Carolina Commissioner of Banks 

 

Note: The complaint tracking system lists all complaints received by the NCCOB in a given 

year, some of which are not related to loan servicing.  In consultation with the Director of 

Consumer Affairs at NCCOB, the following categories were not included in calculating the total 

number of loan servicing complaints: ñAccount Servicing Issues,ò ñAdvertising practices,ò 

ñBait and switch,ò ñEmployer/Employee issues,ò ñFee Dispute,ò ñLoan closing delays,ò ñLoan 

funding problems,ò ñMisrepresentation,ò  ñNo jurisdiction,ò ñOther,ò ñPayday loans,ò 

ñUnlicensed CC,ò ñUnlicensed LO,ò ñUnpaid Appraisal Fees,ò ñFraud,ò and ñCredit 

Reporting.ò 

 

The tracking system website is available at: 

https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegationType  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegationType
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Appendix B: Interviews 

 

Ann Anderson, Assistant Professor of Public Law and Government, School of Government, 

University of North Carolina at Chapel Hill.  February 14, 2008. 

 

Regina Green, Foreclosure Outreach Coordinator, North Carolina Housing Coalition. February 

14, 2008. 

 

Phil Layman: Assistant Attorney General, Consumer Rights Division, North Carolina Attorney 

General‟s Office.  December 17, 2007. 

 

Louise Mack, Executive Director, Prosperity Unlimited (Community Development Corporation). 

February 19, 2008. 

 

Maria McIntyre, Attorney, Financial Protection Law Center of Wilmington, North Carolina. 

January 3, 2008. 

 

Meredith McKee, Attorney, Womble, Carlyle, Sandridge and Rice, PLLC. February 22, 2008. 

 

Carlene McNulty: Attorney, North Carolina Justice Center. October 24, 2007. 

 

Mark Pearce: Deputy Commissioner of Banks, North Carolina Commissioner of Banks. 

November 29, 2007. 

 

Alfred Ripley: Attorney, North Carolina Justice Center. September 17, 2007; February 12, 2008; 

February 21, 2008. 

 

James Stanford, Superior Court Clerk, Orange County, North Carolina. February 25, 2008. 

 

Jackie Walton, Director of Training, The Affordable Housing Group. February 19, 2008. 

 

Thyron Williams, Program Officer, North Carolina Association of Community Development 

Corporations. March 3, 2008. 
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