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Executive Summary
The home mortgage market has changed considerably in the past 15 years and as a result, loan servicing
companies have become an important actor in the lending industry. The business function of loan
servicers is to collect mortgage payments from borrowers and remit these payments to the owners of the
mortgage. Borrowers have no input in deciding what company services their loan and consumer
advocates have suggested that this has allowed some loan servicers to provide poor customer care or act
unethically. In response, lawmakers have initiated efforts to regulate loan servicing practices. In 2007,
the North Carolina General Assembly passed House Bill 1374 to regulate loan servicers operating in
North Carolina. Through a literature review, content analysis of the statute, and interviews with
stakeholders, | provide guidance for lawmakers who are considering similar legislation at the state and
federal levels.



The General Assembly of North Carolina passed House Bill 1374 on August 16, 2007 to regulate the loan

servicing industry. In this paper, | analyze HB 1374 and interview stakeholders to provide guidance to

lawmakers who are considering similar legislation. The recent case of homeowners Shiron and Harvey

Bigelow from Alamance County, North Carolina is illustrative of practices that have gained the attention

of lawmakers and regulators at the state and federal level." A courtruledin2007t hat t he Bi gel ows
could not be foreclosed on after their loan servicing company, ABM AMRO Mortgage, provided abysmal

customer service and refused to accept their mortgage payments. During a trial in Superior Court, Shiron

Bigelow testified that ABM AMRO refused to accept their loan payments, and in response to whether or

not she had attempted to contact the company, Bigelow replied:

Sir, | tried at | east 200 ti mes, and | have it
have tried for the last | don"tTheydoonet how many vy
return any call. You leave messages, after message. No one will call you b a ¢ But.to
return a call to this day, they will not return no calls (sic).

The Superior Court denied the foreclosure, a ruling that was later upheld by the North Carolina Court of
Appeals.” While the Bigelows were fortunate that they could post the bond required to appeal the original
foreclosure and hire a lawyer for the appeal, not all borrowers, especially subprime borrowers, have the
resources to appeal an unfair foreclosure. Thereisnotasetd e f i n i & u tomr Haowbwer;the term
is generally used to classify borrowers with low credit scores (for example, less than 620), little credit
history, or other types of credit impairment (i.e. a past bankruptcy).® In comparison, a prime borrower
generally has a credit score above 660 and good credit history.* Subprime loans charge higher rates of
interest and are a more expensive form of credit than prime loans.”

Research Question

Legislators in North Carolina have taken several steps to regulate lending, especially at the subprime
level, in the past ten years. North Carolina passedt h e nat i opredatry lénding Bwin 1899 t i
and this law was used as a model in six other states and for legislation introduced at the federal level.® In
addition, NorthCar ol i na" s AfordedpaydaelgnderSoatofahe state after the legislature
allowed a law to sunset in 2001 which had allowed payday lending in North Carolina.” This paper
analyzes North Carolina House Bill 1374 in order to answer the question: What policy and legal issues
should lawmakers consider when crafting legislation to regulate loan servicing?

Method

In addition to a literature review and content analysis of HB 1374, | interviewed representatives from five
types of organizations involved in loan servicing, attended a webinar (conference call with accompanying
presentation on a website), a Continuing Legal Education (CLE) program, and two foreclosure hearings.
My analysis and interviews highlight legal ambiguities within HB 1374 as well as important policy
questions for lawmakers to consider.

Background

Chris Peterson, a law professor at the University of Florida, explains that in the 1970s, Ginnie Mae (a
government corporation) and Fannie Mae (a government-chartered shareholder corporation) began the
trend of securitization of home mortgages. Instead of holding mortgages, both organizations would
purchase home mortgages, col | ec tepoblhteimiestorsma The ar ge “ p
US government insured or guaranteed these mortgages, so the shares were considered a low-risk
investment. However, these Government Sponsored Enterprises (GSE"s) would not purchase unusually
| arge mortgages (" tyloansprortgdges with warialle, intetesorates (ARMY' uDr)
subprime mortgages. Private banks first began private securitization of these types of home mortgages,
including jumbo loans,homee qui t y | o a nssbprimeniRriddges in 1988n Id addition,
legislation passed by Congress in 1984 eliminated a number of legal obstacles for investment in private



securitization of home mortgages.® Through securitization, a borrower receives a loan from a loan
originator -- for example, a mortgage broker. The originator may continue servicing the loan, or may
transfer the loan to a subsidiary of an investment bank.? The subsidiary places loans in a special purpose
vehicle (SPV) which functions as a trust.™® The SPV is divided into tranches (sections) and bonds are
sold representing the different tranches; each tranche has a different level of risk and return.™*

Loan servicing companies contract with an SPV and pay money for the right to service the loans within
an SPV.* Servicers collect the payments for all the loans in a trust and remit parts of each payment to the
various investors.”® Servicers do not immediately remit the mortgage payments and are therefore able to
make money from this revenue between the time they receive it and when they remit it to the investors.
Loan servicers are also compensated based on a percentage of the total value of the loans they service.
Forexample,as ampl e contract requires the servicer to be
balance annually, payable monthly or $12.50 per month whichever is greater.”™ Kurt Eggert, a law
professor at Chapman University, points to a 2003 report suggesting that while loan servicers charge
investors an additional 25 basis points to service subprime loans (as compared to prime loans) the cost of
servicing subprime loans is actually 40 points higher than prime loans. (A basis point is equal to 1/100™
of a percent, for example, if a 5 percent loan was increased 50 basis points, it would now be 5.5
percent.’®) He suggests this shortfall may increase pressure on servicers to collect fees from subprime
loans. Eggert also cites Countrywide Financial® €EO, who reported in 2004 that extra fees covered all
servicing costs, leaving the conventional servicing fee as pure profit."’

Borrowers have no input on what company services their loan, and consumer advocates have suggested
that this means loan servicers have little to no incentive to provide good customer service to borrowers.*
Critics suggest that because loan servicers collect and retain all additional revenue from fees, there may
be incentive to act unethically. For example, in 2003, Fairbanks Capital, a loan servicer, agreed to a $40
million settlement with the Fair Trade Commission to settle charges related to their illegal loan servicing
practices.” This settlement was updated in 2007 to prohibit the company from engaging in most of the
practices addressed below.?

Jack Guttentag, a professor emeritus at the University of Pennsylvania Wharton School of Business,
suggests the term “ pr eda tloansgrvicmgprattigpsavhieh induder vi ci ng”
force-placing insurance when borrowers already have insurance, pyramiding late fees, misapplying

escrow payments, not crediting extra payments, imposing illegal prepayment penalties, and not providing

clear information to borrowers.?* As part of a home mortgage loan, a borrower is typically required to

have property insurance and if they do not buy or maintain a policy, then a lender or loan servicer is

authorized to buy insurance for the property and charge the borrower for the insurance (this practice is

known as force-placing). However, if a borrower already has insurance, then a loan servicer should not

force-place additional insurance.?

There are several types of “pyraweérdisangpdy mermte ifg rl
servicer will apply the next month"s payment to p
creating an incomplete or late payment and possibly landing the current payment in a suspense account or
turninganotherwi se current payment into a | ate payment.

payment was late, then their loan payments may be pyramided for several months, creating a large
amount of fees and possibly leading to default and/or foreclosure.”® Another type of pyramiding may
occur when a payment is on time but the escrow payment is short. The loan servicer deposits the entire
paymentzin a suspense account, charges a late fee and may send a delinquency notice to the credit
bureaus.



While it is impossible to know the exact number of loan servicing issues that borrowers in North Carolina

have encountered, Carlene McNulty, an attorney with the North Carolina Justice Center (NCJC), testified

in 2006 to the North Carolina House Select Committeeon For ecl|l osur es that in her
payments are being misapplied with increasing frequency, and information supplied by the lender in the
foreclosure process often provides little information, even to trained advocates, to enable a consumer to
prepar e % TheNofthe€arosina Cotmissioner of Banks does not have jurisdiction over loan
servicers; however the office received 321 complaints related to loan servicing in 2006 and 418

complaints in 2007, a thirty percent increase.?® In response to concerns about loan servicing, on August

16, 2007, North Carolina House Bill 1374 was signed into law to regulate loan servicing and provide
borrowers with information about their loans. The law also addressed two North Carolina Supreme Court
rulings by lengthening the statute of limitations on usury and placing mortgage servicers doing business

in North Carolina under the jurisdiction of North Carolina courts.”” Most of the provisions took effect on
April 1, 2008. The legislation requires servicers to provide additional information in notices of

foreclosure hearings, sets time limits for fees to be assessed, and also requires loan servicers to provide
borrowers with account statements within a set time periodf ol | owi ng a borr otmgr
The bill has a unique remedy clause, which requires borrowers to provide a loan servicer with 30 days
notice prior to filing suit for violations of the law. During this 30 day period, a servicer is not in violation
of the law if they correct the violation and pay any fees a borrower incurred as a result of the violation.?

S r e

Results

My analysis and interviews highlight several areas within the bill that may be unclear to stakeholders and
may need to be clarified either by the legislature or by the courts. Lawmakers passing similar legislation
should consider how to address the issues discussed below.

Borrower Requests for Information

HB 1374 created the right of a borrower to make two types of request to a loan servicer for information
about their loan. The first type must be met within ten business days and requires information from the
loan servicer about the current balance on the loan and whether the loan is current or is in default. The
second type must be met within 25 business days and requires the servicer to include the past two years of
account history and a copy of the original note. During a webinar and subsequent interview, Meredith
McKee, an attorney whose firm represents financial services companies, identified several issues related
to these requests.”® First, unlike a similar federal law, HB 1374 does not require borrowers to use a
standard form or a specific phrase to identify the type of request they are making.*® Therefore, loan
servicer staff will need to carefully read each letter to determine what type of request is being made and
respond within the correct time limit. It is possible that one letter could contain both types of requests.
McKee also noted that the law does not address the role of email as it relates to borrower requests to loan
servicers. A borrower is required to submit a written request, however, the law does not specify if email
is acceptable, and McKee expressed concern that borrowers could send emails to the wrong email account
or to a defunct email address.

HB 1374 also requires loan servicers to provide a statement during the foreclosure hearing about whether
or not they met borrower requests for information. Under Section (c) (5b), either the holder (owner of the
mortgage) or the servicer acting on behalf of the holder must provide a statement with the notice of
foreclosure about whether or not a borrower made any requests for information in the previous two years
and whether or not those requests were met by the servicer. HB 1374 does not include any guidance on
how a Superior Court Clerk (who administers the foreclosure hearing) should use this information. One
attorney suggested if a servicer represented that all requests had been met and a borrower could prove
otherwise, then the borrower could argue that one of the four requirements for a foreclosure, proper
notice, was not met. Another attorney suggested that a loan servicer would be unlikely to submit a
statement testifying to the clerk that they had broken the law (HB 1374) by not meeting borrower



requests. A clerk suggested that if there is a dispute about whether or not the requests were met, it may be
difficult for either side to prove their position.**

Disputes during Foreclosure Hearing

As part of the foreclosure process, the holder or the attorney acting on behalf of the holder must provide a

written statement to the borrower stating the principal, interest, and any other expenses the holder is

claiming to be owed. HB 1374 removes the following sentence from the chapter in the General Statutes

which governs foreclosures:i Any di spute concerning the mailing or
described in subdivision (c) 5a of this section s
This sentence was originally added to the General Statutes as part of a 1999 law that mandated the written

statement of expenses.** A Superior Court Clerk explained that he thought the sentence was included at

the request of lenders who did not want disputes about the accuracy of the statement to slow or stop a

foreclosure. The removal of the sentence could affect what a clerk considers when deciding whether or

not to order a foreclosure. The clerk is limited in the foreclosure hearing to verifying if four provisions

are met prior to ordering a foreclosure: 1) right to foreclose, 2) valid debt, 3) default, and 4) proper notice

to all entitled to such notice.*® If a borrower wants to contest a foreclosure on an issue other than the four

provisions, he or she must file a separate lawsuit.** One attorney suggested that the removal of this

sentence meant that disputes about the accuracy of the statement could now be heard in a foreclosure

hearing. However, another attorney suggested the removal did not create a new authority for the clerks to

hear these types of disputes. Without additional clarification, it is possible that this removal will be

interpreted differently by individual clerks. This may happen already. An attorney at a foreclosure

hearing in 2008 explained that a clerk in one county has a higher standar d f or “ p thanpteer not i c ¢
clerks and requires attorneys to use Google and to search tax records to ensure that the fourth

requirement, proper notice, has been met.

Unclear language

McKee also identified two provisions within HB 1374 where the language is unclear. The law requires

t hat any fees charged by servicer s ,unliksfaderabe expl ai
laws,i t does not provide any gui danc® Inadditomwfat “cl ear
borrower has an escrow account, the servicer is n
escrow account, so as to ensure that no late penalties are assessed or other negative consequences

r e s {i MtKeesuggested that this was fairly vague language. The courts may have to clarify the

language because while the Attorney General and Commissioner of Banks are both empowered to file

suits for violations of HB 1374, the law does not designate either agency with the task of administrative

rulemaking or providing regulatory guidance.*” All of these issues are important to address because of

the potential and/or incentive for stakeholders to interpret the provisions differently.

Recommendations

The National Conference of State Legislatures reports that 118 bills related to foreclosures and mortgage
fraud were introduced in 34 states during 2007, and it is possible that other states, Congress, or the
Federal Reserve Board may duplicate HB 1374 or parts of it.*® Lawmakers should consider how
legislation can be written and implemented to most effectively achieve their goals and it is also important
to consider new legislation within the context of the existing legal framework -- for example, the
foreclosure process. Recommendations are provided below.

1. Createlegislationwhich Protect®orrowers witlout Increasing th€ost of Credit

While financial service companies will invariably claim that regulation increases the cost of credit and

may limit the availability of credit, it is important to realistically assess these claims.* For example, the

first draft of HB 1374 included a $5,000 fine for loan servicers for each violation of HB 1374. However,

the bill that was passed removed the $5,000 fineandgavel oan ser vi cer s daofi@0 day
violations. Al Ripley, the lead advocate for the passage of HB 1374, suggested that this remedy clause



was designed to resolve disputes or violations of the law without increasing the cost of credit in North
Carolina.* If the fine was included, it is possible loan servicers would have eventually passed this cost
onto borrowers, thus increasing the cost of credit. In addition, while unpleasant, foreclosure is the
legitimate, legal process when a loan has been made and serviced legally and the borrower has defaulted.
Legislation that makes the foreclosure process inordinately costly or difficult may ultimately increase the
cost of credit.

2. Educate all takeholders

Depending on how legislation is written to achieve lawmakers" goals, education for borrowers may be an
important component of new legislation. If a law requires borrower knowledge in order to be effective,
then lawmakers need to consider how borrowers will learn about the law and may want to designate
funding and/or a state agency to conduct borrower outreach or education.** Based on my interviews and
research, loan servicers, attorneys, Superior Court Clerks, and borrower counselors have had several
opportunities and outlets to learn about HB 1374; however, borrowers are not nearly as likely to know
about it or how it may affect them. While HB 1374 will achieve many of its goals if loan servicers
comply with all provisions, borrowers still will not benefit from the right to make information requests
about their loans unless they are informed that they have this right or a counselor or attorney suggests
using this right. If loan servicers do not comply with all of the provisions, then it becomes far more
important for borrowers to know about the law. A loan officer | spoke with suggested that states could
require loan servicers to mail a notice to all of their borrowers in the state, informing them of their new
rights.* Another strategy, which was in the original draft of HB 1374 and is advocated by Professor
Guttentag, is to require loan servicers to mail a monthly statement to borrowers with clear information
about their loan, any fees, and how loan payments are applied.*

3. Consider Additional visions

HB 1374 provides a strong foundation for regulating loan servicing; however, lawmakers should consider
additional provisions to address loan servicing issues. First, the original draft of HB 1374 required loan
servicers to contact a borrower prior to force-placing insurance to confirm that the borrower does not
already have insurance.* Second,the or i gi npyr Aml i mg 8 e dndldawmakefse e s
should consider addressing this practice. Borrowers who are unaware that their payments are being
pyramided may find themselves in default and/or foreclosure proceedings with little to no warning.

Third, good quantitative data about loan servicing complaints can be difficult to find, especially if a state
agency is not designated with regulating loan servicers.”® If lawmakers designate an agency to regulate
the industry, the agency can more closely track complaints and the companies in the complaints so that
legislation or action to address loan servicing issues can be carefully tailored.

Conclusion

While HB 1374 does not address all complaints about loan servicing practices, it does regulate some
practices and provides borrowers with the right to request information about their loans. This paper
highlights important issues for lawmakers considering similar legislation.



Appendix A: Loan servicing complaints received by the Nort

h Carolina Commissioner of Banks

Complaints Received
from 1/01/2007 to 12/31/2007
Complaints Closed by Allegation Category | Number of Complaints
ARM Reset 8
Collection Practices 13
Contract Dispute 20
Escrow Allocation Dispute 16
Foreclosure 9
Insurance Dispute 25
Loan Servicing - Misc. Problems 298
Monthly Payment dispute/not credited 4
Payoff Problem 13
Prepayment Penalty 7
Rate Issue 5
TOTAL RECEIVED 418

(Note: NCCOB added“ARM Reset”

and thHeéndof2009) osur es”

Complaints Received from
1/01/2006 to 12/31/2006

Complaints Closed by Allegation Category

Number of Complaints

Collection Practices 3
Contract Dispute 17
Escrow Allocation Dispute 12
Insurance Dispute 23
Loan Servicing - Misc. Problems 227
Monthly Payment dispute/not credited 2
Payoff Problem 18
Prepayment Penalty 9
Rate Issue 10
TOTAL RECEIVED 321

Complaints Received from
1/01/1997 to 12/31/2007

Complaints Closed by Allegation Category

Number of Complaints

Collection Practices 128
Contract Dispute 89

Escrow Allocation Dispute 129
Insurance Dispute 158

Loan Servicing - Misc. Problems 1112
Monthly Payment dispute/not credited 227
Payoff Problem 279
Prepayment Penalty 132

Rate Issue 107

TOTAL RECEIVED 2,361

Source: North Carolina Commissioner of Banks Complaint Tracking System Website.

at



Appendix A: Loan servicing complaints received by the North Carolina Commissioner of Banks

Note: The complaint tracking system lists all complaints received by the NCCOB in a given

year, some of which are not related to loan servicing. In consultation with the Director of

Consumer Affairs at NCCOB, the following categories were not included in calculating the total

number of loan servicing complaints: AAccount Servicing Issse, Bdvditising practice , 0

fiBait and switch 0Emiployer/Employee issye® FediDispute 0Lodn closing delays oLodn

funding problems oMigiiepresentation @No jurisdiction @Othe , Bayday loans 0

fiUnlicensed CC oUnlicensed LO oUnpiaid Appraisal Feg , Braudi , 0 and ACr edi t
Reporting. o

The tracking system website is available at:
https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegation Type



https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegationType

Appendix B: Interviews

Ann Anderson, Assistant Professor of Public Law and Government, School of Government,
University of North Carolina at Chapel Hill. February 14, 2008.

Regina Green, Foreclosure Outreach Coordinator, North Carolina Housing Coalition. February
14, 2008.

Phil Layman: Assistant Attorney General, Consumer Rights Division, North Carolina Attorney
Gener al ."Decembdr I7,2@0%

Louise Mack, Executive Director, Prosperity Unlimited (Community Development Corporation).
February 19, 2008.

Maria Mclintyre, Attorney, Financial Protection Law Center of Wilmington, North Carolina.
January 3, 2008.

Meredith McKee, Attorney, Womble, Carlyle, Sandridge and Rice, PLLC. February 22, 2008.
Carlene McNulty: Attorney, North Carolina Justice Center. October 24, 2007.

Mark Pearce: Deputy Commissioner of Banks, North Carolina Commissioner of Banks.
November 29, 2007.

Alfred Ripley: Attorney, North Carolina Justice Center. September 17, 2007; February 12, 2008;
February 21, 2008.

James Stanford, Superior Court Clerk, Orange County, North Carolina. February 25, 2008.
Jackie Walton, Director of Training, The Affordable Housing Group. February 19, 2008.

Thyron Williams, Program Officer, North Carolina Association of Community Development
Corporations. March 3, 2008.
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March 11, 2008 from: http://www.washingtonpost.com/wp-dyn/content/article/2007/11/02/AR2007110201229.html

19 Fair Trade Commission. (November 12, 2003). Fairbanks Capital Settles FTC and HUD Charges. Fair Trade

Commission Press Relea&etrieved March 7, 2008 from: http://www.ftc.gov/opa/2003/11/fairbanks.shtm

®|n 2004, Fairbanks Capital changed its name to Select Portfolio Servicing, Inc.

Fair Trade Commission. (August 2, 2007). FTC, Subprime Mortgage Servicer Agree to Modified Settlement. Fair

Trade Commission Press ReledaRetrieved March 7, 2008 from: http://www.ftc.gov/opa/2007/08/sps.shtm

Guttentag, Jack (2004, Febr uanrBrhad SewsRétrievadrebiuary?3, r e my Mor
2008 from: http://db.inman.com/inman/content/subscribers/inman/column.cfm?Storyld=040204JG&columnistid=guttentag

ZFeder al Trade Commi ssion Website. “Mortgage Servicing
17, 2008 from: http://www.ftc.gov/becp/edu/pubs/consumer/homes/real0.shtm

®Eggert, Kurt. (2004) “Limiting AbHossiagPalicylDelagMplds t uni sm b
(3) 753-784. Retrieved March 7, 2008 from: http://papers.ssrn.com/sol3/papers.cfm?abstract id=992095

“Guttentag, Jack (2008, February 16Washngon®gsBesievédds on Ser v
March 7, 2008 from: http://www.washingtonpost.com/wp-dyn/content/article/2008/02/15/AR2008021501794.html

%North Carolina House Select Committee on Foreclosures. (2006) Testimony of Carlene McNulty. Retrieved

February 23, 2008 from: http://www.ncjustice.org/assets/library/666 _mcnultytestimony.pdf

®The North Carolina Commissioner of Banks Web site feat
users to create reports on complaints the office receives. A more detailed explanation of how the number of

complaints was calculated is included in Appendix A. The site can be accessed at:
https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegationType

It is plausible that the number of loan servicing complaints is actually much higher in North Carolina. Jack

Guttentag, Professor Emeritus at the University of Pennsylvania Wharton School of Business, and creator of the

Mortgage Professor Website, points out that only ten percent of borrowers are satisfied with their loan servicer and

that two of every five complaints that the Department of Housing and Urban Development receives are related to

l oan servicing. Guttentag, Jack (2004) “Why is Mortga
http://www.mtgprofessor.com/A%20-%20Servicing/why is_servicing_so_bad.htm.

Mal Maynard, an attorney with the Financial Protection Law Center in Wilmington said he sees loan servicing

abuses on a weekly basis. (Maynard, Mal, personal communication February 28", 2008).

His co-worker, Maria Mcintyre, said loan servicing issues are either the main issue or a related issue in 75 percent of

the cases she sees. (Mclntrye, Maria, personal communication, January 3, 2008)
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http://query.nytimes.com/gst/fullpage.html?res=9502E2DF1638F933A0575BC0A962958260
http://ssrn.com/abstract=929118
http://www.gfmi.com/GFMI_0610.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=992095
http://www.plmweb.com/Forms/LA%20MASTER%20NEW9%2007.pdf
http://www.investopedia.com/terms/b/basispoint.asp
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=992095
http://www.washingtonpost.com/wp-dyn/content/article/2007/11/02/AR2007110201229.html
http://www.ftc.gov/opa/2003/11/fairbanks.shtm
http://www.ftc.gov/opa/2007/08/sps.shtm
http://db.inman.com/inman/content/subscribers/inman/column.cfm?StoryId=040204JG&columnistid=guttentag
http://www.ftc.gov/bcp/edu/pubs/consumer/homes/rea10.shtm
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=992095
http://www.washingtonpost.com/wp-dyn/content/article/2008/02/15/AR2008021501794.html
http://www.ncjustice.org/assets/library/666_mcnultytestimony.pdf
https://www.nccob.org/Online/cts/ReportsCriteria.aspx?Report=ctsAllegationType
http://www.mtgprofessor.com/A%20-%20Servicing/why_is_servicing_so_bad.htm

%" The North Carolina Supreme Court cases are Shepard v. Ocwen Federal Bank, 361 NC 137 (2006). Retrieved

March 7, 2008 from: http://www.aoc.state.nc.us/www/public/sc/opinions/2006/476-05-1.htm and Skinner v.

Preferred Credit, 361 NC 114 (2006). Retrieved March 7, 2008 from:
http://www.aoc.state.nc.us/www/public/sc/opinions/2006/323 .htm

8 Al Ripley from the North Carolina Justice Center explained that this unique remedy clause and the 30 day period

was designed to address concerns about the cost of credit being significantly higher in North Carolina as a result of

this bill. (Ripley, Al. personal communication, February 12, 2008).

? Henriques, Mark P.; Lampe, Donald C.; McKee, Meredith J.; Oettinger, Kenneth B. (2008).“ Mor t gage Ser vi c
We b i Wamblg, Carlyle, Sandridge & Rice, PLLC. February 21, 2008. Presentation slides retrieved March 20,

2008 from: http://www.wcsr.com/resources/pdfs/MortgageServicing2008 ppt.pdf

% This provision is similar to a federal law, the Real Estate Settlement Procedures Act (RESPA), which created the

right of borrowers to send a letter requesting information from a lender or loan servicer. While RESPA gives the

servicer 60 days to respond, HB 1374 decreases the allowed time to respond significantly to ten and twenty-five

days. When a borrower makes an information request under RESPA, the firstse nt ence of the borrower
should read: This is a "qualified written request" under Section 6 of the Real Estate Settlement Procedures Act
(RESPA)The binder that was provided to attorneys during the CLE included a sample letter that attorney Max

Gardner uses for requesting information from loan servicers under the North Carolina law. U.S. Department of

Housing and Urban Devel opment. “Sample Written Compl ai |
http://www.hud.gov/offices/hsg/sfh/res/reslettr.cfm

*! It is worth noting that neither borrowers nor servicers are required to use certified mail for sending the written

requests or responding to the written requests.

% An Act to Require that a Notice of Foreclosure Hearing Include Additional Information, as Recommended by the

General Statutes Commission. House Bill 226. North Carolina House of Representatives. (1999) Retrieved March 7,

2008 from: http://www.ncleg.net/Enactedl egislation/SessionLaws/PDF/1999-2000/SL.1999-137.pdf

* North Carolina Statutes §45-21.16 (d). Retrieved March 7, 2008 from:

http://www.ncleg.net/EnactedL egislation/Statutes/HTML/ByChapter/Chapter_45.html

* Borrowers may file a separate suit seeking equitable relief under G.S. §45-21.34. Jerry Hartzell, a consumer

attorney,re mar ked at the CLE on 2/28/ 08 *“I don"t know what v
does.” Speaking of predatory | oans and the foreclosur
have in the loan for it to no longer be consider ed , val i d debt " ?” H a Challergihg Jerry.
Holder StatusPr esent ed at “Responding to the Subprime Mortgag:
Program.

The North Carolina Court of Appeals ruled in a 1980 case that a dispute about the amount owed was not relevant to
a foreclosure hearing, and the foreclosure could be ordered if there was some valid debt, even if the amount was in
dispute. 267 S.E. 2d 915 (NC App. Ct. 1980). In the Bigelow case (mentioned at the beginning of this paper), the
North Carolina Court of Appeals upheld a Superior Court ruling which found that a borrower was not in default
because a loan servicing company would not accept payments from the borrowers. The court ruled that the loan
servicer violated a cardinal principle of contract law that a party to a contract may not take advantage of its
nonperformance if its own actions prevented performance of the contract. 649 S.E. 2d 10 (NC App Ct. 2007)

* For example, under Regulation Z (law implementingthe Trut h i n Lendi ng Act), l ender s ¢
and conspicuousl y” make d-endaetitarsl tharears speaific cequirementhaboutc o st o f
how the information is displayed and the exact language that lenders are requiredtouse, such as “amount f

and “finance charge.” Greenfield, Mi chael M. (2003) Co

% protect Homeowners Reduce Foreclosure. House Bill 1374. North Carolina House of Representatives (2007).

Retrieved March 7, 2008 from: http://www.ncleg.net/Sessions/2007/Bills/House/PDF/H1374v7.pdf

3" Lawmakers at the state and federal levels can pass laws giving an agency the authority for administrative rule

making and providing guidance on the law. In this case, an agency could provide guidance on the exact language

that | oan servicers are required to use to explain fee:
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http://www.aoc.state.nc.us/www/public/sc/opinions/2006/525-05-1.htm
http://www.wcsr.com/resources/pdfs/MortgageServicing2008_ppt.pdf
http://www.hud.gov/offices/hsg/sfh/res/reslettr.cfm
http://www.ncleg.net/EnactedLegislation/SessionLaws/PDF/1999-2000/SL1999-137.pdf
http://www.ncleg.net/EnactedLegislation/Statutes/HTML/ByChapter/Chapter_45.html
http://www.ncleg.net/Sessions/2007/Bills/House/PDF/H1374v7.pdf

% Senator Chris Dodd (D-CT) introduced legislation on December 12, 2007 which addresses subprime lending.
Section V specifically addresses loan servicing issues. Representative Paul E. Kanjorski (D-PA) introduced H.R.
3837 on October 16, 2007 which also addresses loan servicing issues.

Senator Dodd (December 12, 2007) Dodd Introduces Legislation to Protect American Homeownership. Press
ReleaseRetrieved March 8, 2008 from: http://dodd.senate.gov/index.php?g=node/4167

Representative Kanjorski (October 16, 2007) Kanjorski Introduced Bill to Improve Consumer Protections for
Mortgage Lending. Press Releas®etrieved March 18, 2008 from:
http://kanjorski.house.gov/index.php?option=com_content&task=view&id=972&Itemid

National Conference of State Legislatures Web Site. Updated December 2007. Retrieved March 7, 2008 from:
http://www.ncsl.org/programs/banking/mortgages.htm

®Researchers have reached different c opredabrylendinglave about
For a discussion of the opposing views, see: Stegman, Michael A; Quercia, Roberto G; Davis, Walter R. (2003)
“NC"s-PAetdatory Lending LawtodoDo iA gReWBragkingslaii Centerdar p p o s e d
Regulatory Studies. November 2003. Retrieved March 17, 2008 from: http://aei-
brookings.org/admin/authorpdfs/redirect-safely.php?fname=../pdffiles/phpMi.pdf

The Deputy Commissioner of Banks for North Carolina explained that strong regulation in North Carolina meant
that the state was not as badly affected by the subprime meltdown as other states. North Carolina House Select
Committee on Foreclosures. (2008) Testimony of Mark Pearce, Deputy Commissioner of Banks. Retrieved March 7,
2008 from: http://www.nccob.org/NR/rdonlyres/63F9E8B2-3FB4-4693-80BE-
EC2931F6E700/0/HouseForeclosureCommitteeJanuary2008.pdf

“0 (Ripley, Al, personal communication, February 12, 2008)

*1 While the contents of HB 1374 are listed on a new website, sponsored by the North Carolina Commissioner of
Banks, (www.ncforeclosurehelp.org), there is no summary of the law or explanation for borrowers about their rights

under the law. As of March 17, 2008, there is also no explana
Carolina Housing Finance Agency"s webpage.

“2 For example, the author recently received a letter from his insurance company stating that as a result of new

|l egislation in North Carolina, the company needed a co]
draft a |l etter explaining t hellodnaewices could efsuserthat ecopyof® s r i ght ¢

the letter was mailed to every customer in North Carolina.
*% Loan servicers are not currently required by federal law to send monthly statements. (McNulty, Carlene, email

correspondence, March 26, 2008); (Ratcl i f f e, Janneka, emai l correspondence,
proposals for servicerscan be seenhere: Gut t ent ag, Jack (2008, February 16) *“P
Fi r s tWaShingtqn'PosRetrieved March 7, 2008 from: http://www.washingtonpost.com/wp-
dyn/content/article/2008/02/15/AR2008021501794.html

* During the CLE training, a consumer attorney explained the case of a borrower who had paid the entire bill for

insurance at the mortgage closing in March and yet the servicer attempted to force-place insurance later that year.

®The North Carolina Attorney General"s Office sififoes not
compl aints about | oan servicing. TThee CcAltad soersnte yc aGeengea rayl
Office received 33 complaints in 2006 fort he “escrow” category, an(@alleyyecei ved 3

Noelle, email correspondence, March 11", 2008). In addition, while the complaint tracking system used by the
North Carolina Commissioner of Banks does differentiate between some types of complaints, it could use more
specific categories within loan servicing complaints to provide more specific data to lawmakers.
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